Access to Security Police files in question again

September 2007

SAHA has been refused access to a listing of security police files held by the National Archives on the basis that disclosure will breach the privacy rights of third parties. The refusal, and the attitude of the National Archivist as we shall detail below, raises fresh concerns about the retention of apartheid era records, and more particularly, about the destruction and concealment of information about one of the key agencies involved in the perpetration of human rights violations by the apartheid government. 

During the TRC investigation into the destruction of documents, the joint investigative team discovered a significant amount of documents of the Security Branch of the South African Police. The TRC stated:

It would appear that Security Branches implemented the instruction to destroy records to the letter…But there were exceptions…Several thousand files also survived in the SAPS head office, although most of them post-date 1990. Eleven back-up tapes of the head office computerised database were located. With the assistance of the SAPS Data Technological Services, the readability of seven of these tapes was confirmed and the tapes immediately secured. Security Branch records located by the investigation fell into three categories:

a. General files, all post-dating 1990,

b. Computer data tapes containing data on anti-apartheid organisations. It appears that these data were captured in the 1980s,

c. Individual case records.

Nothing had been done to restore the readability of these tapes and the records remained in the custody of the SAPS, despite recommendations for their immediate transfer to the National Archives by the TRC. In 2002 SAHA submitted requests for lists of security police files held at South African Police Service (SAPS) head office and regional branches.
 Paper copies of the provincial records were released, however the data tapes and head office and regional records could not be located
 and SAPS alleged to conduct a search would be an unreasonable diversion of resources
. When SAHA submitted requests for specific records relating to individuals contained on the list it did receive, the requests were rejected on the basis that they could not be found.
 SAHA publicly raised concerns that files that had been located by the TRC during its investigations five years earlier were now apparently missing.
 In March 2003, following correspondence to Commissioner Selebi, SAHA secured a meeting with Commissioner Lalla, the National Head of Crime Intelligence, at which he advised that records were found however due to a lack of ‘intellectual control’ it was impossible to retrieve them for public use. SAPS then advised that they were in touch with the National Archives to ascertain whether they could make the files accessible; they subsequently confirmed that the paper files had been transferred.

In 2005, following the transfer SAHA met with the National Archivist to discuss the collection and submitted a request for an updated list of security police files to ascertain what remained.
 After attempting to elicit a response from Dr Dominy over the following 12 months, they were refused on the basis that the list contained personal information.
 SAHA was baffled, particularly given at an earlier meeting at Nelson Mandela Foundation regarding a proposed apartheid victims database, the National Archivist advised that he held a list of security police files which would be useful for the endeavour. SAHA appealed on the basis that they were provided with a list by SAPS in 2002 which must contain all the information now being refused in the updated list. Another 12 months later, SAHA was again refused by the Minister of Arts and Culture. The response is perplexing. First, we understand that the National Archivist and Department of Arts and Culture sought the input of SAPS’ legal services to inform their response. Given the records are under now under the custody and control of the National Archivist, we are concerned that they have ongoing influence in decisions regarding access. Nevertheless, SAPS granted us access to the list of records provided to the TRC in 2002; why would they oppose access now? And second, all names contained in the list must already in the public domain by virtue of disclosures made by the release of the original list in 2002. 

During this time SAHA again sought to confirm that the National Archives had custody of the data tapes; they responded that they did not. SAHA raised the location of the data tapes again with SAPS which responded by providing a number of affidavits stating that the records could not be found and they did not recall having ever seen them. Disturbingly an affidavit to such effect was provided by Commissioner Roos, Head of the Counter Intelligence Unit in Crime Intelligence, in which he stated that:

I personally never inspected the files and I am totally unaware of the existence of the data tapes. In fact, the request by SAHA dated 29/06/2006 confirms that even around 2002/2003 during an apparent meeting with SAHA I already indicated that the location of the tapes was unknown. As a result of the SAHA request dated 2006/06/29 I made enquiries and requested enquiries to be made regarding the data tapes. Despite all these enquiries the whereabouts of the data tapes could not be located.

In July 2007 SAHA requested a meeting with the National Archivist regarding both the security police lists and the location of all the security police records and data tapes. The National Archivist responded as follows:

I am informed that the discrepancies you have alluded to relate to the fact that the files we have in the National Archives were sent to us by the National Headquarters of Crime Intelligence. Apparently there are other fragmentary lists from other sources, but the SAPS has assured the National Archives that all files have been transferred.

SAHA has not had the benefit of a collegial relationship with the National Archives; relations soured early on following enactment of PAIA. Although the residue of these disputes remain, efforts to forge a more constructive and collegial approach have been undertaken. This has not, however, resulted in an improved access to certain records. What SAHA interprets as the deflective approach of the National Archivist is reminiscent of his earlier dealings with us in relation to the location of the 34 boxes of ‘sensitive’ TRC records and records relating to his endeavours to follow up on the recommendations of the TRC. Again, aside from litigation, we have little options available to pursue this matter. 

While SAHA cannot be certain that the responsibility for the missing records lies with the National Archives or with SAPS, we are concerned that the National Archivist’s response in this case reflects the poor implementation of PAIA across public bodies. Without political will, or a proactive effort by the National Archivist to champion many of the issues around record keeping, retention of apartheid era intelligence and security records, and the transfer to National Archives of records more than twenty years old, in particular cabinet records, a significant shift in internal cultures of other national bodies cannot be achieved. The recommendations of the Truth and Reconciliation Commission in this regard also remain redundant. The National Archivist has claimed on numerous occasions that he has no power and that his positioning within the Department of Arts and Culture rather than the Presidency limits perceptions of his authority. While there is some merit in his argument,
 these oft-repeated excuses are becoming hackneyed in the face of numerous complaints, requests to intervene and notification of concerns about the destruction of significant collections of records. One wonders what in fact he is empowered to do if this is indeed outside his jurisdiction.
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