Wil unifinished bust TRE

amount to a blanket amnesty?

BY CHRISTELLE TERREBLANCHE

Almost 10 vears after the Truth and Reconcili-
ation Commission (TRC) opened its doors, a
large pool of apartheid perpetrators are vet to
account for their deeds — which eould amount
to an effective blanket amnesty

This is one of the pertinent questions
raised in an assessment of how the South
African government has responded to the
TRC's recommendations., ;

The Shpage assessment, “Provoking Ques-
tiops", was compiled by the Institute for Jus-
tice and Reconciliation (LTR) and is due to be
released in the coming week.

[t provides a first measured analysis of the
government's [ack of response to the TRCs
“unfinishod business™ and homes inon the fact
that few who spurned or failed the commis.
sion’s amnesty process have been charged. The
IJR asks whether the “stick” used to compel
apartheid-era perpetrators to make full disclo-
sures of atrocities was really a “bluff”, as
many remain all but “untouchabla”.

The institute stresses that the TRC was
never meant to bring about reconciliation and
justice of its own accord and that “significant
gaps” remained in the state’s responsibility to
take the process forward, which “may griev-
ously affect individual and community atte
tudes about justice and reconciliation”™

Professor Charles Villa-Vicencio, the [JR
exseutive director, said the publication was the
outcome of continuing monitoring of the post-
TRC processes. “What emerges from this is that
the matter of prosecutions remains unresolved
and, very clearly, it is in the interests of all lhai
this marter now be brought to a head,” he said.

“When the TRC report was first handed to
president Nelson Mandela in 1998, | remember
him saying that accountability needed to be
established and that where there was evidence
of @ serious crime, prosecutions must follow”

President Thabo Mbeki has since ruled out
a general amnesty but the National Prosecut.
ing Authority last year stopped its apartheid-
era prosecutions in Heu of clearsr guidelines,
which are expected to be tabled in parliament
SO0,
The only real prosecution undertaken was
that of apartheid’s chemical and biological
warfare expert, Dr Wouter Basson, who was &
quitted, while Gideon Niruwouwdt, who was
| indicted with others for the Pebeo Three mur-
. ders, recently died. Only one other indictment |
has been issued - that of a miner liberation- |
foree cadre, Buyile Ronnie Blani.

‘The LIR instead makes a case for prioritis-
ing the masterminds of apartheid-state atroc-
ities and giving special attention to "unre-
solved forceable disappearances™ but does not
rule out prosecution of liberation-force viola-
tions ina fargeted manner.

Without further prosecutions, however, the
LB concludes that the basis for the TRC':
amnesty process may be rendered meaningless
and “wonld reward those who spurned and
showed contempt for the TRE™.

“Just as the vielations they committed
were deliberate and a mark of their power, the
decision not to apply for amnesty was inten-
tional,” the LIR said.

Inaforeword, Villa-Vicencio said the aim of
the publication was to promote debate on the
“unfinizhed business™ of the TRC and ensur-

.ing that “the demands captured in the recom-
mendations do not fall by the wayside”,

“In some instances, these recommendations
wwait an adequate response,” he said, adding
that the suecess of the TRC's work was never
meant to be entirely dependent on its own
endeavours, but it was then up the government
and people of South Africa to take forward.

The introduction notes that the essavs were
ot simply an indication of “unfinished bsi-
ness”, “Rather, they underscove what the TRC
claimed from beginning to end - reconciliation
is an ongoing process, one that will take years,
and pozsibly generations. to complete.

“In this sense, the assessment of how and
howr well the commission’s recommendations
have been implemented s an occasion to enter
into sustained debate and dialogue about the
meaning of reconciliation and the ways in
which it can evolve to meet the challenpes of
the present moment.”

While the IR acknowledges a number of
limitations toa post-TRC prosecutions process,
it said that the government’s policy on such
trials “remains ambiguous and has led some to
worry that continued inaction may result ina
de facto general amnesty”.

“Progress has been made, while much
remains still to be accomplished,” it savs,

Villa-Vicencio gaid that many of the sur-
vivors and victims “continued to experience
great anxiety and want closure on the matter”,
while one perpetrator told him recently that he
“continued to drift between the devil and the
deep blue sea™

Making a case for additional prosecutions,
the IJR said there were “substantial costs
associated with the refusal to undertake
additional prosecutions™. £

“The TRC found that while the state and the
Inkatha Freedom Party were responsible for
the overwhelming majority of human rights
abuses, only 263 applications were received
from the farmer security forces and 108 from
the IFE" the document states. “There is now a
large pool of individuals that are alleged to
have committed gross violations and are
eligible for prosecution.”

Very few applications came from the
masterminds of apartheid atrocities.

It sajd that this did not necessarily imply, as
perhaps the government feared, that the country
must undertake decades of numerous and
expensive prosecutions, but that “a far more
strategic approach needs 1o be developed,
especially given present resouree constraints”,

“Priority should be given to.cases imvolving
the most egreglous violations and should fac-
tor in the perpetrator's role in its planning and
overall responsibility:

“Prosecutions would thus be directed at
those who bore greater responsibility, who
planned or participated in especially serious
incidents, and who deliberately spurned the
amnesty process or were refused amnesty for
their actions,” it said,

This would not rule out targeted prosecu-
tions of liberation-movernent personnel or
even civilians, “but would place the bulk of
those who were mere foot-soldiers or those
swept up in the moment of violence in a low-
priocity ranking”.

Tt coneludes that the book on prosecutions
was not claserl “Cases in Chile and Argentina
stappest that, if not resolved, these issues linger
o, said the authors, “In Chile, the prosecution
of aged [former leader] General {Augusto]
Pinochet is currently under way In Argentina,
nearly two decades after their truth commission
concluded its work, the courts have fnally set
aside eariier amnesty laws that granted perpe-
trators hlanket amnesty. The experfence of these
countries polnts to the folly of believing that the
demand for aceountability will fade with time.”

‘The assessment also probes the memoriali-
sation of apartheid-era experiences as well as
the state’s keeping of records and access 0
information.

|
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Victims and perpetrators
of apartheid violence
were left stranded

by the truth
commission, writes
Gretchen Wilson

decade after the Truth
N
B '

and Reconelllation

Commission [TRC)
A= started its work,
hin '&n many South Afriean
eommunities ase still recovering
fram the brutal conflicts it tried to
cauterise,

Victim advocates insist real
reconciliation will pot happen while
the practical concems of survivors.and
perpetrators remain unaddressed.

“This ks quite chose i the surface
of the national psyche and Is pressnt
In communities up and down the
couniry,” says Plers Plgou, a former
TRC !

The vietim support group Kha-

luman estimates that 120 000 peaple
suffiersd gross human rights violations
= mone than fve times the testimo-
mies recorded by the TRC. Natonwide,
14 D0 peaple were kilked in palitical
violence between 1550 and 19594; many
mare ‘disappeared”,
Interviews with victims on the
East Rand, tom by years of conflict
after 1990, highlighted the profound
effect that the vialence continues o
have on residents” daily lives,

Take 37-year-old Lindelwa
Ngzumngxa, poralysed from the
waist down after being ehot, she sz,
by a known Inkatha Freedom Party
supporter.

She lives in Thokoza, south-sast
of Johannesburg, where communi-
s were plagned by cdaghes betwesn
Alricen Natioal Congress-supposting
residents and [FF hostel-dwellers alleg-
ey i cahoots with the secarity forees.

Ngzamngxa says she was not
political berself, but that the ANC
was popular in her nelghboarbood.
In 1993, her assaflant forced bds way
Inta ber home and shot ber in the
chest, arms and head before he, and
others, robbed her.

Thirteen years later she has some
manosavrability through ber wheel-
chair, but necds help from her teen-

Srﬂtilﬂnlr'lhplhlnﬂllhwhmt.mdﬂumrmiﬂlﬂwﬂumrtlhulhuim
after my daughber died.’ Photograph; Grebchen Wilson

age dasgheer, who shares her rented
ane-room shack.

They sarvive on her disability
grant of A1 000 o manth. Of this, she
spends nearly 300 oo catheters and
the rubber ghoves she uses to empty

colestomy bags.

“My life Is so terrible,” Ngx-
amnges says. “And it is go paiaful
the minute I thisk about the fact
that I'm in this situation because of
somebody else.”

But she says that the psychological
suifering of seeing her assaflant llving
freely in her neighbourhood is warse

“When the government
gave us the grant

they were just wiping
away our tears, but we
need something more”

than the physical harm. Though
she reported him to polics, charges
were dropped nimast immedistely
— arramged, ghe says, by police who
sapporied the IFF,

How she stays home alooe for fear
of wituat e miay dio if he sees her,

“When he cames, [ have to hide
because be knows T've Identified
him,” Ngxamngxa says. "I'm still
alive, and that is a probdem for hlm.*

Mest survivors called 1o give evi-
dence at the TRC' human rights vio-
Intiens commitiee received a single
reparntions payment of B30 000, But
maxy remain mined in poverty,

“Although | got the compensa-
‘o, even today that reconciliation
has not happened,” says Fi-year-old
Szrah Sithale of Estlehong.

Sithole still knows very little about
the murder of her danghter, one of
five commuters gunned down ina
taxk. Slve was the famdly's sole bread-

winner, and after her death, Sithobe
raised her two children on a pen-
sianer's grant of RT20 a month.

She saya “not a cent” is lefk of her
reparations grant; the money went
to pay for school fees, food or to
pay off debe. “The pain fs still in my
heart, and the money too little for
the work [ had to take on after my
daughter died,” she says. “1 strug-
[led to rakse thase children,

“When the government gave us e
Erant ey were just wiping away our
tears, but we peed something more.”

The men of viokence were offered
conditional ammnesty in exchangs for
TAC testimomy. Ot East Rand man
whose slate was wiped clean was
ANC member Michas] Fama, wha
claims responsibility for 20 desths.

How 83, Pama becarm o commander
I the armed mibiths of Phola Pack. He
say3 he and otbers neturmed fire to pro-
bect bomes and allow women and chil-
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business

dren a chance to Ser: the shooting

“As | was protecting the e
munity, [ knew some people s
other side were dying.” be s

Armesied in 1992, Pama seried,
seven-yoar jail sentence. Desps
recaving ammesty, he sars &
thinks about wiszt happened "e
andl every day”. He still lves ne e
Iringes of his former commundty 12
fears nivenge.

*Even wizen 1 am just golng mee:
theneigishoushiood, | need proire
because | can still be killed,” he i

Pama, who was shot during @
violence and conslders hisei:
sarvivar, says be feels siighted pr=
TRC process and the new gove
ment. *1 foughit for demecrary =
o get rid of apartheid, bt the Th
didn't even look at that side,"he-.
bitterly.

Oupa Makhalemele, reseanche:
the Centre for the Study of Vicks.
emd Reconcilistion, sugpested o
governmont should lave targes
programmes Lo caler for surdna
and perpetratars,

“This is the unfinished busize:
of the TRC. What Is ibe goversmen
dolng in areas where resources me
very limited, where people have ml
phivsical and pspchoiogical effectim
tha breadwinmer was dlled?™

Khalumani's scting direcioe, Ma
Jorbe Jobsan, says 2 recent conler
ence in Cape Town commemorating
the TRC suggested o fresh commil

~ment to vietime of violence. “Thi

next decade has b0 be aboul s
vors,” Jobson ;s

Like thousands of others, Mg
amegxn says she didn hear abou
the TRC until after pubilic testimom
ended in 1098,

Shae still wanis her actecier prose
cuted, but in the meantime wani
the means o move vo anothel
neighbourhood. She also dreas:
af enough money to se¢ 2 medica
specialist and to cover ber medics
bills. 5he hopes the governmen!
willl help.

“| would tell President Thabe
Mbekd, You didn" finish with th
THC,™ ghe sxys. “Even the presideni
himself benefited from the timd
of violence and by those fight-
ing. Even today, the beaders of i
country are enjoying the frult of the
vietims® blood.*
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A decade on, TRC has

‘unfinished business’

Reparations incomplete as scholars salute SA

By SIVUYILE MANGXAMEA
Staff Writer

South Africa’s Truth and Rec-
onciliation Commission (TRC),
10 years on, is a global icon
LAmong international peace
scholars. This emerged at an
event to mark the TRC's 10th
anniversay vesterday

*I am amazed at how much
interest the world had in our
process, It addressed the vic-
tims and perpetrators, and peo-
ple are eager to see how it
worked here,” said Nomfundo
Walaza, former director of
Cape Town's trauma centre.

Peace scholars from more
than 20 countries are in Cape
Town to mark the 10th anniver-

| sary of the TRC.

Archbishop Desmond Tutu,

who has travelled extensively

SMS the Argus
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in a bid to forge peace around
the world, took part in public
conversations about the TRC's
journey through trauma in
which victims shared their
experiences

In a BBC documentary
shown at the conference, high-
lighting his efforts in Northern
Ireland, Tutu said: “Reconcilia-
tion is not about forgiveness
but an opportunity for the vie-
tim and the perpetrator to
acknowledge each other as
human beings. [t may open you
to being hurt again.”

In South Africa, victims and

perpetrators faced each other
in town and community halls
where they shared their experi-
ences, and the world was still
paying attention to this.

“There is a profound need
among humans to talk about
what happened,” said Harvard
University scholar Donna
Hicks, who is involved in con
flict resolution processes
around the world

“The point about the TRC
process is that there is a need
for some acknowledgement and
a public ritual about the suffer.
ing that took place," said Hicks.

“Human suffering has more
need for healing than any phys-
ical break in the body

“The significance of recon:
ciliation has no words to
describe, When someone has a
spirit wound, there is no emer-

gency room but some healing
has to be initiated.”

However, some interna-
tional peace scholars say the
TRC has unfinished business.

“It’s unfinished business
that we still need to take for
ward,” said Walaza,

“Reparations and making
sure that victims got what they
wanted is important in taking
the country forward.”

The Department of Justice
was still finalising pavments to
the victims for compensation
as the TRC recommended, said
spokesman Lazarus Mothupi.

“Most of the victims have
been paid, but we are still look-
ing for others,” said Mothupi in
reference to the B30 000 being
paid to victims of apartheid
human rights violations,

seeuyile manguamband rnza

Cape Argus, 24 November 2006




Pardons — still many unanswered questions

RESIDENT Thabo

Mbeki  recently ad-

dressed a joint sitting of
Parliament to announce a new
policy on politically motivated
crimes of the past.

The president invited all rel-
evant political parties to form
a reference group to review
applications for pardons and
advise on those cases where
presidential pardons should
be granted.

The policy announcement
was welcomed by most politi-
cal parties, It seemed to be a di-
rect response to pressure from
the Inkatha Freedom Party,

The party had recently
launched a high court chal-
lengeagainstthe justice minis-
ter and the president for fail-
ing, after four years, to re-
spond to a request for pardons
for 384 of itsmembers it consid-
ered political prisoners,

The Pan Africanist Con-
griess has similarly pushed for
the release of many of its mem-
bers since the end of the Truth
and Reconciliation Commis-
sion (TRC) process.

In total, the presidency has
received 1064 requests for po-
litical ertme pardons thus far.
This number is likely to in-
crease significantly before the
close of the new window peri-
od. Many ordinary criminals
are likely to make an effort to

NAHLA
VAL

Government
seems to pay
littleregard to
needs of victims
BW e

“spin" their past crimes as
having a political motivation.
In addition, there'll most
likely be applications from
those who did not apply for
TRC amnesty - possibly be-
cause they were not willing to
disclose the truth or gambled
there wouldn't be political will
for future prosecutions.
There were, however, a
number of individuals who did
not come before the TRC for le-
gitimate reasons. They were
either instructed by their po-
litical parties nod to or the vio-

lations perpetrated were done
in the context of the then ongo-
ing conflict in KwaZulu-Natal
~atime pericd that fell outside
of the commission’s mandate.

The need to deal with such
cases is therefore necessary
and should be cautiously wel-
comed. But the challenge will
be in how the group conducts
its work. There's a risk that a
group made up solely of politl-
cal parties may allow the proc-
ess to degenerate into a forum
for political horse trading,

Moreover, and most Impor-
tantly, there has been no men
tion thus far of the neads of vic-
tims or the role that they will
play in the new pardons proc
ess. Victims' groups should be
invited to have representa-
tives on the reference group ta
ensure that the recommenda-
tions of the group reflect-more
than just political expediency,
but also the voices of those
most centrally affected.

The issue of political crime
pardons is only one element of
the “unfinished business” of
the, TRC that needs to be
addressed, Other key elements
include following through on
the threat of prosecutions for
those who did not apply for the
TRC's amnesty or were denied
amnesty, comprehensive rep-
arations programmes for vic-
tims and larger processes of in-

stitutional transformation
and redistributive justice.
Each of these elements need
to be addressed in order for
South Africa to establish sus-
tainable reconciliation based
on justice and accountability.
However, to date, the gov-
ernment’s  willingness  to
engage with the past seems to
havefocused aimost exclusive-
Iy on ensuring benefits for the
+ perpetrators, with little regard
for the needs of victims.
This has been aggravated by
the government's continued
opposition to an international
reparations case launched by
former victims against mudti-
national companies complicit
#n supporting and financing
the human rights atrocities of
the apartheid regime.
Thissends adisturbing mes-
sage about who it is that
“eounts” in the new South Af-
ricd. Urgent attention should
be turned to the creation and
implementation of policles
designed to benefit victims
. through ongoing investiga-
tiong, truth recovery, psycho-
social support, follow through
on prosecutions and compre
hensive reparations, both
symbolic and monetary,
W Valji is Yenior project man-
« ageratthe Transitional Justice
Programime for the Cenire for
the Study of Violence

City Press, 9 December 2007




Truth commissioners call for debate on

pardons

BY CHRISTELLE TERREELANCHE

Former truth commissioners have
made the strongest appeal vet for a
public debate on the process to resolve
the issue of how to deal with those
who did not appear before the truth
commission and did not disclose their
part in crimes committed during the
apartheid era.

The appeal was made in the same
week that the government and multi-
national corporations said they would
continue to oppose reparations claims
by victims of apartheid in a New York
court. This week the United States
2nd circuit court of appeals ruled that
the claims against the corporations -
estimated at $400 billion (about
B2 700 billion) - could be heard by the
lower court that had dismissed three
apartheid lawsuits in 2004.

Some of the companies, which the
claimants allege aided and abetted
apartheid, said on Friday that they
would seek a rehearing by the court of
appeals.

Brigitte Mabandla, the minister of
justice, said the South African govern-
ment would continue to oppose the
lawsuits,

Her department is also opposing
constitutional challenges by victims
of apartheid to its post-truth commis-
sion prosecution guidelines and its
apparent lack of guidelines for the
granting of presidential pardons to

political prisoners of opposition par-
ties jailed for apartheid-era atrocities.,

prosecutions and reparations, and
said this “hangover” should be dealt
with.

“Clearly we cannot let this thing
hang in the air,” he said, “I think that
a debate has to be opened up because
there is so much confusion. And so
many different stakeholders - the per-
petrators, the legal community, the
victims, the media - all have an inter-

. est in gaining clarity as to the way

forward. "

Earlier this week, Boraine|
denounced the recent conviction of
Adriaan Viek. He said the secretly
negotiated plea bargain was a farce,
which allowed the apartheid-cra
minister of law and order minister to |
walk away scot-free without even
providing detailed information, |
_ Boraine's appeal for public partic- |
Ipation was endorsed by two other for-
mer commissioners, Mary Burton
and Dumisa Ntsebeza, and Boraine
believes most of the other 14 would
support it.

The government is believed to have
had a comprehensive rethink on the

post-truth commission processes.
This was revealed in court papers in
a constitutional challenge brought by
convicted Inkatha Freedom Front
members in a bid to be considered for
presidential pardons. In opposing
papers, Menzi Simelane, the director-
, general of justice, said there was
“a sense developing that the pro-
cesses under the auspices of the TRC
may not have covered and brought the

Five years after the final report of Closure which is necessary to help the

the truth commission, the govern-
ment still has no comprehensive plan
for making community reparations,
which was promised by President
Thabo Mbeki. The government paid
limited compensation to about 15 000
individual victims of gross human
rights violations. The President’s
Fund, established for apartheid-era
reparations, contains an estimated
R&00 million, which victims claim
they cannot access.

This week, Alex Boraine, the for-
mer deputy chairman of the truth
commission, accused the government
of falling “far short” of the com-
mission’s recommendations on both

country to achieve the necessary
peace and stability”, and that the
state “would like to have a relook at a
fresh mechanism or tool or process
that can enjoy broad public legitima-
cy resulting in some form of closure
on the so-called politically inspired
offences”,

In October 29 2003, the 55 00-mem-
ber Khulumani Support Group for
apartheid victims formally requested
the government to provide it with
details of its promised community
reparations. But last month, it was
told by the justice department that no
such policy existed,

Marjorie Jobson, the Khulumani |
director, said it would now submitan |
access-*to-information application to |
establish what happened to the repa-
rations poticy promised by Mbeki and
FE_:HI_IE].I Maduna, the then justice
minister, in April 2003. At the time,
Maduna said big business had prom-
1sed to help the government to make
community reparations in return for |
the state's assistance to quash the
reparations claims filed in New York.

| Jobson endorsed the call for a public

debate.
“Part of what we aspire to as a

democracy is a responsive and open
government with proper participa-
tion by citizens, but we haven't actu-
ally reached that stage of constitu-
tional development,” she said, *

“And I think all these challenges
are related to the presidency and the
justice department... who are always
treating us like this and are really
defensive, whereas we aspire to make
it work.

“For Khulumani, it is about ereat- |
ing the space for people to realise
they have won the right to have their
voices heard.”

Burton said any new process
should be debated by parliament, not
by the executive or the national prose-
cuting authority (NPA), and only after
wide consultation with eivil society

Boraine added: “Nobody seems to
know what is happening... Nobody
seems to be consulted. We are not sure
whether the executive is making deci-
sions, or the NPA, or the minister of
Jjustiee... and [ think it cries out loud
for elarity concerning a wide range of
issuns, ptherwise rumour, fear and
uncertainty will continue,*

John Ngeebetsha, the South Afvi-
can lawyer for one of the lawsuits, has
appealed to the government to stay
neutral in the rehearing of the case in
*he Ind circuit court of appeals, as it
was not obliged to reciprocate,

“Our view is that this case is per-
fect to establish a trust fund to help
rehabilitate communities that were
affected [by apartheid-era atrocities),”
he zaid. “One is talking in terms of
$400 billion, which could be the single
largest capital injection in South

Africa [vet].”

Sunday Argus, 21 October 2007




TAKING CARE

OF ‘UNFINISHED
BUSINESS’

OUR suspected Afri-
can Mational Congress
guerrillas  were ab-
ducted in July 1987 by
the then Northern
Transvaal security
branch. The security
police first took two of the suspects,
Andrew Makupe and Jackson
Maake, to a farm in Pienaars River
After beating them for hours, the
apartheid police unit made Makupe
phone hisfriend, Harold Sefolo, pre-
tending that he wanted to see him.

They picked up Sefolo and, find-
ing it difficult to extract informa-
tion from him, wired Makupe to a
portable generator and electrocuted
him in front of Sefolo. They did the
same to Maake and told Sefolo he
wasalso going to be electrocuted. He
asked to make a final request and
his torturers agreed. He then gave
a short speech and sang Nkosi
Sikelel'iAfrica. When he finished,
he was electrocuted to death

City Press, 25 November 2007

A presidential pardon is in the inferests
of nation-building, says PRESIDENT
THABO MBEKI. It will also enhance
national cohesion and make a further
break from the conflicts of the past

The fourth victim, Justice Mbiza-
na, was arrested and taken toa farm
i Hammanskraal where he was tor-
tured and bludgeoned to death. The
police tried to destroy the bodies of
the deceased with explosives to
ensure that the stories, the fate and
identities of those who had been
murdered, would never be known.

However, the critical work that
the Truth and Reconciliation Com-
mission (TRC) did ensured that the
nation got to know what happened
to these and many others who died
s0 we can enjoy the freedom for
which we pride ourselves today

Further, the sterling work of the
Missing Persons Task Team of the
Mational Prosecuting Authority
found the remains of the patriots in
a grave in Winterveldt outside
Tshwane and through deoxyribo-
nucleic acld analysis (DNA) tests,
wis able to jdentify the deceased.

As far as we know, their families
— and the families of the many who
died in similarly horrible circum-
stanees - have not asked for venge-
ance, but have insisted on a process
of healing




No reconciliation without
reparations

By RAFFAELLA DELLE DONNE

It did not come as too much of a
surprise that the events at
Polokwane would overshadow the
meaning behind the Day of
Hﬂ‘mﬂiatium
ile the country geared (or
rather braced) itself for the stand-off
betwesn Jacob Zuma and Thabo
Mbeki this week, the kultural
upstarts kollective, a Cape Town-
based group of cultural activists,
erected a 3.5m x 2.5m crucifix
outside 8t George's Cathedral and
nailed Steve Biko to it
But even a publie erucifixion of
the father of Black Consciousness
couldn't divert media attention away
from the Zulu on our stoep, |

COrar latest public art installation
was motivated by a strong belief that
there cannot be adequate
reconciliation without
accountability and compensation for
the suffering inflicted on South
Africans under apartheid.

We chose the Day of
Reconciliation to highlight that the
government - of both Mbeki and
Zuma —opposes legal action against
23 multinational corporations for
complying and benefiting from
apartheid. A few weeks ago, in
responsa to the news that the US
courts of appeal had overturmed the
dismissal of the apartheid lawsuits,
Mbeki izsued a statement that it
would harm both foreign investment
and reconciliation, as well as

undermine the state's sovereignty

For the most part, Mbeki's
response attracted litile media
attention in the face of corruption
scandals, crime statistics and dirty
politicking. In opposition to the
government's position, 17 Truth and
Reconeiliation commissioners,
including Archbishop Emeritus
Desmond Tutu, have backed the
Khulumani plaintiffs, who are
taking the legal action.

The kultural upstarts kollective
feels it dishonours all those whao
fought and died to overthrow an
oppressive regime for the
government to believe reconciliation
has cceurred simply because we now
have a democracy

Mbeki said freedom and

democracy were the “most fitting
and profound reparation”, Tell that
to South Africans who do not have
running water, Tell that to South
Africans living with HIV/ Aids. Tell
that to South Africans who are being
evicted from their homes.

For us, as young South' Africans,
the struggle was not about “lip
sorvice"” ideals; it was about
addressing the socio-economic
disparities that continue to cripple
the majority of this nation's peoples.

We belisve it is the obligation of
the government to act as a conduit
for the prosperity of all South
Africans, and to condemn injustices
past and present, in order for true
reconciliation to be achieved.

The ANC's ideological meander

from a centre-left movement to an
institution which endorses macro-
economic palicies such as Growth,
Employment and Redistribution
{Gear), are doused in neo-liberalism,
on which multinationals, such as
those being sued, thrive.

In the context of the bigger,
global picture where multinationals
continue to exploit developing
countries, it is disgraceful the
governunent is merely banking on
reconciliation instead of using this
case to highlight the unethical
business practices that continue to
pervade and contribute to the
oppression of all African peoples,

® Raffaella Delle Donne is a writer
and co-fornder of the kultural
upstarts kollective

Sunday Argus, 23 December 2007




Victims denied any say in

political pardons

Unlike the truth commission hearings, the amnesty debates will be held

in private, writes Hugo van der Merwe.
|

olitical partles are helping to
review applications for pardon

from individuals who have commit-

ted politically motivated crimes. In

this de facto re-enactment of the Truth and
Reconeiliation Commission's (TRC)
amnesty process, the president has created
& “reference group” to assess applications
for pardon, a group that inchides represen:
tatives of our 15 national political parties.
This group has already started making
recommendations to the president as to

which wrongdoers may be regarded as |

political offenders. The group's recommen-
dations could lead to the early release of
the perpetrators and the erasure of their
criminal records. But, this time, the vie-
tims have no say in the process. And this is
a huge step backwards after the efforts
made by the TRC to assert victims' rights,

In a bizarre twist, those convicted of
committing human rights abuses during
apartheid and who thumbed their noses at
the TRC are now having their cases
reviewed by a political party panel. These |
gases are not being subjected to public
exposure or formal legal hearings.

Worst of all, victims are prohibited
from participating. The victims, or rela-
tives of those murdered are not given
access to the information disclosed by the
perpetrator. Victims are not given an
apportunity to challenge the facts present-
ed by the perpetrator, nor are victims per-
mitted to state how such a pardon might
affect them. A pardon process s not itself
& problem, but the potential pelitical
manipulation sets a dangerous precedent
for our new democracy,

Pardons are a part of our constitution
and are designed to give the president final
say in deciding the fate of those convicted
in the courts. Generally, such powers are
used to relisve prison congestion or to
grant mercy to those who might have been
harshly treated by the courts.

In the_ case of politically motivated
offences, it is an understandahble FESpOnse
1o those cases where individuals were not
able to apply for amnesty through the TRC

for various reasons, Both the Inkatha Free-
dom Party and the Pan Africanist Con-
gress have argued that many of thelr mem-
bers invalved in the political struggle are
still behind bars.

Recognising this dilemma, President

Thaba Mbeki announced the political par-
dons process to deal with this “unfinished
business” of the TRC,

While the pardons reference Broup
employs similar eriteria to that used by the
TRC's amnesty committes (full disclosure

and paolitical motivation), it has discarded
what is arguably the maost important and
constitutionally entrenched requirements:
the right of vietims to be heard and to be
glven an opportunity to challenge the sto-
ries of perpetrators.

In contrast to the public hearings of the
TRC, the reference Eroup is meeting
behind closed doors using undisclosed
standards and principles.

Requests for information about the
names of pardon applicants and the

proup’s rules and procedures have gone !
unanswered. As a result, no one outside of

the group is in a position to challenge the
alleged political motivation of the perpe.
trators. The reference group is under
heavy pressure to deal with a huge case-
load. It has reportedly received more than
2300 applications and only has until
September 30 to forward recommenda.
tions to the president.

While the president is not obligated to
act on these recommendations, the faget
that they have been considered by all 15
political parties is likely to lend serious
weight to the recommendations.

Sunday Independent, 17 August 2008
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Mbeki's pardons should
target historical injustices

THOSE who thought President

Thabo Mbeki would address.

the limitations of the Truth and
Reconciliation Commission
(TRC) to fix outstanding issues
regarding perpetrators of polit-
ical violence may have been
disappointed by his speech to
Parliament this week.

Itis tempting to congratulate
Mbeki for announcing that all
political  prisoners whose
crimes fall within the pre-
scribed period ending in 1999
would be considered for presi-
dential pardon and release
from jail.

However, it is a scandal that
somebody who was convicted
and jailed for fighting against
apartheid should still be in jail
13 wears after the African
National Congress (ANC) took
POWer.

After all, those convicted of
political violence include mem-
bers of the ANC, the Pan Afri-
canist Congress (PAC) and the
‘Inkatha Freedom Party.

The pardon was good news —
many political prisoners would
benefit.

Even those who were already
released would benefit because
their cases would be expunged
and they would no longer have
eriminal records.

Tao that extent, the announce-
ment by Mbeki was a gesture
of goodwill as we approach the
festive season,

However, we should rajse
concern about the thousands of
freedom fighters who shunned
the TRC on principle and
refused to apply for amnesty
such as PAC president Letlapa
Mphahlele,

He rightly argued that apart-
heid had been declared a crime
against humanity hy the
United Nations and those who
fought against it were on the
side of justice while those who
fought for its preservation
should face criminal charges.

The equation of freedom
fighters with those fighting to
retain apartheid was a product
of a political compromise.

The deal made political sense
but it was morally bankrupt.

We had thought Mbeki would
use the opportunity to correct
this historical injustice -
putting freddom fighters and
apartheid warlords in the same
dock. He did not.

There is no doubt that the
struggle against apartheid was
just. There is also no doubt that
the struggle for apartheid was
Wrong. -

However, Mbeki could have
been limited by the law.

As president, he could only
grant pardons to people who
had been convicted in a court
of law,

Thiz means that even if he
had wanted to grant pardons to
all the freedom fighters who did
not follow the TRC route, he
could not. :

It iz unfortunate that there
are people who cannot return
to South Africa because there
is a possibility that they could
be arrested for crimes commit-
ted in the fight against apart-
heid, a system condemned by
the World Council of Churches
a5 a heresy.

Mbeki would do well to think
about his legacy and that of his
party on this vexed issue.

City Press, 25 November 2008
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¢ grants presidential pardons for apartheid-era erimes

Rights body wary of political pardons

Franay Rabkin

HE South Africin
Human Rights Comimis-
alon (SAHEC) s addesd

1= voice o a coalitlon of civil
srciety organisations calling for
o revision of & presidential par-
don process 10 sddness politic-
ally mathmted crimes,

On the list of people who
agnpllad for presbdential pardons
re Ferdi Barmard (who mur-
dered  anti-apartheid  activist
David Webster), former mpar-
el palice chief Jolann van der
Merwe amd former law ond
orderminister Adrizan Viok.

The process was inithated by
former Prisident Thabo Mbeki
to deal with the “wnfinghed
business of the Truth and Rec-
anclliatkon Commission™ (TRC).

Mlseki entaldishied a perdin:
mentary reference group, com
prising representatives of nll the
polithcy]l parties in Parlinment
to consider amd make recom
marmdations for pandons in nela-
tion to “politically motivated
anflieties birfore June 16 1895,

Terthze Delpart, Democeratic
Alliapce (DAY MPF who chairs
the referendce group says thnd
ikl af 2 300 ppplbeatbons, abond
105 pardons  for  politically
mokivated erimes have alrencdy

p recommended 1o Presi-

& Bgnlema Motlant e,
The wasi majority wore
petodd. He says there ane albwut
50 applications that U com-
it ee mowst 2kl consider,

Delport dioes not want, 1o dis-
close who the reference group
hogd recommended. He savs he
canamd even say which palitical
parties they cama from, becase
“that i=ssue s 50 Irrelevant”,

The  coalithisn,  which -
chucles thie Centre For the Study
of Violence pd Beoonciliation,
the International Centre  for
Trusitbonal Justice, the Kl
limmanl Support Groep and the
Freedom of Expression Insti-
tute, has threatened legal action
agninst Aatlamtle  sbould  he
sdentinl pandons for

LT CIIMCS

It =ays the process |5 prob-

lematic because it does mot
allow for victims

PS— R T TOR
seniations or re-

" guire that appli-
cants  fully  dis
close all thie fucts
regarding the
offemces  relifed

The names of Adriaon Viok, right. snd Johann van der Merwe are on the ist ol those who seeking pardons. F

totheir applications for pardon

SAHRC chairman Jody Kol
Lipien says that Ifa special mech-
anlsni is set up o coniplete the
pnfinkshed usiness of the TRO
“it should follow the philosophy
nmil arehiteciure of the TRC®

Kollapen says one of the hig
differenges between the TRC
i the pardons process is thal
“pentral to the TR process wis
wictim participation”.

*It would have been incon-
ceivable for the TRC o hove
happened without the partbc-
pation of victims or their fam-
ilies, 8o, e the very lenst, vie-
tims shoabd have been informed
it gven the opportunity §o
muike representatione.”

Another big differenee is that
the TRC requlred that appli-
cants for amnesty made “full
disclosure” of all the facts rela
ted o thedr nctions,

Delport has  confirmed o
bisiness Duiy that there was no
such  requireméent for recom
mendation by the  refermee
KTl

In Viek's case, Natlonal
Director of Public Prosecutions
(NDFPP) Vsl Piholl  refused
Viok's requoest il (o charge hiim
for the attempied murder of Rey
Frank Chikane becanse Viek
had ot e full diselosure.
Full dischosune was one of the re-
quirements of the Notional
Prosecuting Authorily's prose-
cutlon poticy

In particular, Viok d&d not
disclose the contents of n list of
rofike anti-apartheld
t8 — of which Chiknne
Wils Just ome = plso meant (o be
“ncioed agninst”.

Viok then entered into o plea
bargain agreementl. He plesded
guilty to the attempted murder
of Chikane in retumn for the
charges belng dropped on oon-
sparacy tocommid mourder of the
“unknown persons” on the list.

Sinee there 5 no require-
ment for full disclosure, Viek
and others may be recommen
tlexd for pardon withoat hoving
tedisclose anything. an the list
iy never be reveabial,

The coalition is abo con
cerned that the process hap
pefied Belilnd closed doors. The
TRE process was a public one
angl the presecutions palicy at
lemst requires that the NDPFP
give rewsons i 0 refused
L pirosecute

But Delport saye thens is mo
resputieement in Mbeki's terms of
reference for full disclosure or
viclim participatiomn

Delport saye that presiden:
tial pardons are entirely within
the diseretion of the president
andd had been fousmd Lo be
constitutional by the Constite-
thonal Court

Dedport also savs the process
“wns not the unfinished basi
ness of the TRC® because his
ik wias “mandnied to bsok at
people who committed political
erimes right np it 19807,

He says representations
from victims were never taken
it aceonriat in the geirdon pro-
cress and to do so woakd have
been embarking on A “semi-
Judicial process”

e ALONSEUY

Dedport says that the oom
mitter is menely an advisory one
—  ulthmately the presidemt
decides, Bul the coalition is con
vincedl that the pardons process
violutes the rights of victims to
Fiist mnd felr administratne pro-
cess, dignity, life and equality
Thery also sy that ther: & M-
Interest heciise
prence  group & cor
enlirely of representalives of
palitical parties.

Delport was a deguty minis-
ter of provincial affales in the
npartheid govermment.

The coalitisn wrmte o Mot-
lanthe last month nsking him
mok W give pandons until victims
had been consulied Motkanthe
haz replied that he was taking
legil advice from Justhoe Minls-
ter Enver Surty and, until Sury

mikes  a reoommendation,
nathing will be dome,
The #roup now wiilks to

meet urgenthy with Surty, But it
says if the pardons go ahead, B
will seck 1o imterdict  the
president i cour

Business Day, 22 January 2009
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Sanction of secret
pardons ‘is bizarre'

‘MPs should have stood up for victims’ rights’

i VUL

They sll nimyest
ity b

A SMS the A 507
ot mt e W mana

* Victims can’t forgive bomber for destroying lives

§ Van MW YILD it

Cape Argus, 6 May 2009



Right time to tackle the
TRC's unfinished business

THERE has boomn a rocent spate of It
ters Troom Fhghtawling elements whid
seii o feel sale bnspout
of Emormnosand vitriol about the con
duct af the anth-epartheld strugele 0
thir T,

To many of those who lought
myminst the neo-fscism of apartheid,
priciele Ereat s boes and lost loved
ones. some of the |eters have
bordered on hote speech and kindie
exoetly the Kind of resentment that
Rostney Warwick ("1s ANC rekindling
21 resentmenis?” Capge Points
Augast 100 tries to attribute 1o those
who eommeimorted the deaths of Col

as war demd, without d
m the ANC.
syt b T
ably great numbers, d Tl e
of our country exl ng the virtues of
coleninl and apartheid-era nd
ard the ANC has nod assailed these

It is thus mther rich L Wi mre
nagw - subjected o sccusations of
“romanbiciEntion” because of & land
ful of modest memortals around the
cotintre

I ook Warwlck’s letter and
replace] the names o Bobible and Col
ine in the text with thal of Nelson
Mandela. as everyihing =aid conld be
equally applied {0 our great elder
stulesman. who was, after all, te con
peander-in-chied of ME

Whest you do this vou see these
cammentators for who they renlly are
and it makes you think that reconcili

a, ki1 v liey

1bes

CAPE

Points

122 5t George's Mall
Cape Town BOO1

Fax 021 488 47393
arglet@inl.co.za

a1 Al e

A At
T

a1 st

if Hobbie and Coline
sl farped Tor the restur
! in the Cape.

II Watwick has the guts, lel him
il s openly that apartheld was nod o
crime agninst humanity mnd thist Man
elela and the organization he led werse
misguleed poople who mtimidated o
poprakitbon  whi redlly guite
happy under ¥
Bothin's regime
summary of his

Moy of vis helicve wo neod o rogmad

two of the Truth and Reconc
nission to W g
where WKW B { L
placed on bringing out the full truth
than giving pardons amd exemptions
Ima U e of reconchliation.
b Africh hias vet to hear of the
full hormors perpetrated by the
aparthoid regime, which carried on
rieht tip bo 1554,

Too many hove gotten away with
gross vViokitlons and contimie to stir
g antl-ANC Feel ings fPom positions of
mespectability az they try to rewrite
hi=tory

1 would welcome giving the stund 1o
the Willém Steenkanips and Warwicks
ol this workd, io eo i pant gk
arguments denlgrs the ANCT
B L front of apartied vie
wne] the wordd's meslin, OF course
wonld nesd toallow cross-exami
nation of their spin.

1 woniled also ke o see the brood
range of activist vetornns,
olil, testify 1o our experie
many still don't know the real siories
of resistance and the price mid. This
woull be most educatbonal for the
or. Then et the world traely judgs

As in any war, there certainly wene
faflures in the resistance movement.
but there was miich sacrifice and here
1=m that has gome unsung while yes
terday's violntors walk around froely
talking aboutl thelr Tespectable” mili
tary andd policing coreers amd cend
grivtbmge e validity dnd concdact of the
ANC in the years of struggle

And perhaps while we pre taking o
new ook ol the past. we could, ke
Garmany, opon up the security police
arekives for prublie scrutiny

Fifteen years after 1954 1 still can
ned Pl My own securtty polboes
We would all kearn a litle bit more
nbout what really happened in the
L1660 and tnke the iEnocant wind oot of
fha: sails of Warwick ot al

Patric Tarig Mellét
Randebosch East

Cape Argus, 12 August 2009

RODNEY Warwick's letter
prejudice and racist bigotrs:

Exnetly wiwnd psnint he ks irving o
ma ke eScipes e

His attenipt ivialise the deantlis
of Robort Waterwich and Coline
Willlmias by sigpesting that they wene
two misgpided youmgsters les in the
(aow of the truth that they gave their
Lives in mn artes (0 fvee this country
froen the sickness that was destroying
I

That a clesner may hove died dur-
kng  the altempiled  bombd s
Warwick poimis out. was naot the
i,

Tens of thousands of voung Mock
egutlres dbed during s dork tlmes mt
the hands of hose i6 power

They weme thrown off the tops of
buaikdings, out of windows, blown (o
pleces, | to crocodiles. shot, tortured
and murdered.

We will never know levw many dksd
o where thair hodjes L

Sullice oo say thal the deaths of
Willinms and Waterwich and the timne
liess wiork of ME anal U dindergroind
miwvement of that time entrenches
Warwick's rights today via the best
eonstitution n the world amsd allows
him to write drivel without fear of
prisectit iy of Inthmbda

Warwikek tremsds on thin bee when
he o pis to besminch | i
value the role of two young people
who gave their lives so that peaple ke
lnbm e able to lve in o country where
all mre equal

recks of

Colin Bosman
Newlands




Justice for victims
of crime

Court endorses their right to a say in consideration

of pardons, writes Piers Pigou |

‘ HO pardons easily invites
offence.” So warned French
poet and dramatist Pierre |

] Corneille, and fortunately
our highest eourt is alive to this concern,

The Constitutional Court's dismissal of
AWE member Ryan Albutt's efforts i pre-
vent victims from making representations
in the pardon process sel up by former

resident Thabo Mbeki to deal with cases

m the pre-1996 political conflicts has
been rightly lauded as a victory for vietims’
rights.

This i3 in a context in which their right to
remedy from apartheld-era violations has
heen slowly whittled away, The crux of the
matter was whether victims should be
afforded the right to participate in any
deciglans relating to pardon applications by
their perpetrators. ’

It is something the presidency had
ignored in its terms of reference, and which
the reference group refused to accommo-

. date. The court's
Rl.llll'll_:] has ;!emsh:n was there-
e ore o victory R
5|gn|ﬁcartt mmmnn gense} _m
implications sanaie© Npwse
H peinted out, once we
n iaw fﬂr accept that “the tw:i;
ﬂthﬂr cases ohjectives of the spe-

4 cial dispensation pro-
hemg i are mation build-
. ing and national rec-
considered onciliation, 1:12 Ir;;:l

the participation of

victims 15 crucial to the achievement of |

these objectives, it can hardly be sugge
that the exclusion of the vi&ims lrlffmsfﬁg
special dispensation process s rationally
telated to the achievement of the objectives
of the special dispensation process”,

Though the court's reasoning related to
the specifics of this particular process,
many belleve that the judgment has sig-
nificant legal implication for other cases
under censideration for presidential par-
don — with the hope that victims would be
consulied in these matters too.

This explains the cacophony of media
nolse about the unrelated pardon appli-
cations of Eugene de Kock and Schabir
Shaik. Even if it is unclear whether either of
these convicts is claiming political ‘mo-
tivation in hiz application, the judgment is,
however, likely to have a bearing on other
pardon applications relating to past po-
litical conflicts. These include the cases of
the several hundred IFF* supporters who
have been waiting for many vears for their
applications for a pardon to be finalised.

n a country in which perpetrators
applying for pardons have used ﬁ courts
and the media to present themselves as
victims of discrimination, it's worth

reminding ourselves of the types of crime
for which pardons are sought.

Chver 2100 applied in the special dis-
pensation process, of which 121 were rec-

b ommended for pardon. These included

members of the ANC, PAC, IFP, UDM and
AWE, and relate to hundreds of violent

crimes, over 350 murders and attempted
murders, unlawful possession of unli-
censed firearms and ammunition, high
treason, sabotage, robbery and theft.

Some relate to notorious massacres such
as the 1995 Christmas Day Shobashobane
killings on the south coast of KwaZulu-

Natal, and the multiple murders relating to
the bloody reign and demize of former ANC
and UDM warlord Sifiso Nkabinde. They
include mass murderers and contract
killers,

It remains unclear how pardoning these
and other criminals would contribute to
nation building and national reconciliation.

There was never any real chanoce that this
or any other pardon process could be the
viehicle for completing “the unfinished
business of the TRC". For one thing, the

rdons process could not address the

undreds of cases that were transferred
from the TRC to the National Prosecuting
Authority for investigation.

These and other criminal matters that
should be under investigation have not
received adequate attention, The NPA unit
responsible for these inquiries has been
starved of resources, and efforts by the
NPA to introduce a special policy for
imvestigating and proseculing pré-1954 con-
Mict cases was exposed as another back
door in camera amnesty process, and was
suecessully challenged in the courts by a
similar coalition of human rights organ-
isations.

S0, just how serious is South Africa’s
political leadership about making some
progress, maybe even closure around the
multiple aspects of this unfinizhed business?

Legal accountability and related process-
es are likely to remain a contested and
fraught terrain, but there are also a range
of other ssues relating (o past conflicts that
still require attention, but not necessarily
through a legal lens.

These relate to multiple opportunities for
further truth recovery, reparations and
memorialization, as well as access to the
TRC's archive, a national treasure that
remaing under lock and key

These issues have, for the most part, been
airbrushed from our collective conscious-
ness, It remains a national shame that most
South Africans have not seen what the TRC
found or recommended,

With respect to the pardons issues, the
NGO coalition will now seek to advise the
presidency on what it thinks would be a
suitable process for victim consultation
and will draw on best international prac-
tices to do so.

Vietims and survivors are not neces-
sarily opposed to the notion of pardons but,
as the Constitutional Court has confirmed.
the legitimacy and durability of the process
dictates that they must be part of it.

The presidency and civil society must
ensure thalt wvictim constituencies and
broader South African sociely are mean-

ingfully engaged throughout.

Pigou s a senfor associcle of the Inter-
national Cenére for Transitional Justice

The Times, 10 March 2010




