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In 2007 former President Mbeki established a special dispensation to process applications for pardons by offenders who claimed their offences were politically motivated.  He said this was necessary to “complete the unfinished business of the TRC” and declared that the process would comply with the principles and values of the TRC. President Mbeki established a reference group, comprised of political party representatives, to make recommendations to him.  
The reference group however refused to allow victims and the public access to their information. They also did not permit victims to participate in the process or make representations to them.  In 2009 seven civil society organisations (now known as the South African Coalition for Transitional Justice) approached the High Court in Pretoria and obtained an interdict against President Kgalema Motlanthe, preventing him from granting such political pardons without seeking the views of victims and interested parties. More recently the Constitutional Court ruled that victims had a right to be heard in this process.  
As a result the Department of Justice has embarked upon a process to provide victims an opportunity to make representations. It published a notice to this effect in several newspapers.  A copy of this notice is attached to this guide. The list may also be downloaded from: www.justice.gov.za/forms/form_polpardons.htm .  It sets out the full names of 149 offenders who have been recommended for pardon, as well the crimes for which they seek pardon, the places where the offences were committed, the dates of the crimes, the dates of convictions/ sentences, the convicting courts and case numbers.
This guide is intended to assist victims and interested individuals and organisations to make representations in terms of the notice published by the Government.
Step 1: Notifying letter
1 The first step is to send an initial letter to the Secretariat at the Department of Justice placing yourself on record, notifying them that you wish to make representations and requesting any relevant documents to help you make your submissions.  You must then wait to hear from the Secretariat who will hopefully supply you with the requested materials and further directions.   
2 The letter must be sent to the Head of the Secretariat, Mr. Frederick Heyns, Department of Justice and Constitutional Development, Private Bag X81, Pretoria, 0001.  If possible, it should be sent via registered post.  Your registered slip will stand as proof that the Department received your notifying letter.  You may also hand deliver your letter to the Head of the Secretariat at the First Floor Reception, Momentum Building, 329 Pretorius Street, Pretoria.  If you do this, you must obtain a signed and dated receipt from the official at the reception. 
2.1 The letter must reach the Department of Justice (DOJ) within 30 days of the publication of the notice in the newspaper.  The Department has indicated that the 30 days will run from the date of the last publication in the press.  It is not known as yet from what date the 30 days will run from.  The Coalition will endeavour to establish the cut off date for the delivery of notifying letters to the DOJ.
2.2 Your letter should reflect your full name and contact details. It should identify the name of the offender in respect of whom you wish to make submissions - and the offence(s) for which that person is seeking pardon.  
2.3 You should indicate your connection to the case.  If you are a victim you should explain why.   You should set out if you were harmed in the incident.  If you were related or somehow connected to the actual victim you should indicate the relationship, e.g. spouse, sibling, child, parent, partner, close friend, colleague or business associate.  You will also have a connection to the case if you were present during the incident and witnessed what happened.  
2.4 You can also show a connection to the case by demonstrating a particular interest.  
2.4.1 This you may do if you are a member of the affected community and you were impacted by the commission of the offence.  You may also have an interest if you fear that the early release of the offenders into the community may be bad for the community.  
2.4.2 Others who have an interest include those individuals and organisations that act in the public interest.  These include community and civic organisations, municipalities and other bodies that are concerned with the implications of particular pardons.  

2.4.3 In some cases it may be possible for individuals and organisations to demonstrate an interest even where they do not reside or work in the community where the offence(s) took place.  This will be when you are able to demonstrate that a case has national implications or an impact that goes beyond the community in which the crime happened.  
3 The notice published by the DOJ states that the President is considering the applications of certain offenders who have been recommended for pardon by the reference group and who “are relying on a political motive and/ or political objective for the offences for which they seek pardon”.  The President will consider the motivations contained in the applications as well as any reasons provided by the pardons reference group before he makes his decisions.  The President must satisfy himself that the offender committed a politically motivated crime and that the pardon is appropriate in the circumstances.  You are accordingly entitled to view the contents of the application of the case in which you intend to make representations, as well as any reasons that the reference group may have given for recommending the pardon.   You are entitled to these documents in order to:
3.1 make informed and proper representations; 

3.2 rebut or support claims that the crimes in question were of a political nature or motivated by a political objective;

3.3 comment on any factual, mitigating or other circumstances as alleged by the perpetrator, and where necessary rebut such factual allegations; 

3.4 comment on any motivations set out by perpetrator as to why a pardon is appropriate in his case, and where necessary counter such motivations;

3.5 consider the reasoning of the Reference Group behind the recommendation for a pardon and make representations as to the appropriateness and correctness thereof.  

4 In the notifying letter there is no need to make submissions as to whether the offender should be granted pardon or not.  This you only have to do following receipt of a communication from the Secretariat with further directions.  Attached to this guide are two sample notifying letters that you are free to use and adapt.  One is designed for victims and the other for those who are not victims, but who have an interest in supporting or opposing particular pardon applications.   
5 Keep a photocopy of the letter that you send as well as your proof of posting or hand delivery.

Step 2: Receipt of communication from the Secretariat
6 Once you have posted or delivered your notifying letter to the Secretariat you will hopefully receive a prompt reply indicating that your letter has been received, inviting you to make detailed submissions and enclosing the documents you requested.
7 If you do not hear from the Secretariat within a reasonable time period (approximately 14 days) you should phone, fax or email the contact persons listed on the public notice:
Telephone: Liana Nieuwoudt: (012) 315 1278; Thulani Khambule: (012) 315 4822       Fritz Willmot: (012) 315 1412

Fax: 086 6425 357 / Email: PoliticalPardons@justice.gov.za 
8 If you do not receive any response from the Secretariat after making inquiries; or if the Secretariat advises you that you may not make representations; and/ or if the Secretariat refuses to send you the documents you requested then please urgently make contact with one of the helpline numbers listed below.  
9 If the Secretariat refuses to allow you to make representations or to send you requested documents you should ask them for their reasons in writing.  
Step 3: Making your representations 
10 Once you have received a communication from the Secretariat – and hopefully the documents you requested – you will have a further 30 days in which to make your detailed representations.  You may set out in writing – in as much detail as you decide – whether you support or oppose the application for pardon.  
11 In particular you should comment on the claim made by the perpetrator that his crime was politically motivated.  If you dispute the political motivation of the offender you should state in detail why you believe the crime was not a political crime.  If the reference group has put up any conclusions to justify its recommendation with which you do not agree, you may dispute such findings.  If you do so you should explain why you disagree with the reasons of the reference group. You may if you wish attach any evidence to support your contention that the crime was not political.  This could include statements from witnesses and experts who also dispute or doubt the claims of the offender.  
12 You may also wish to comment on whether the pardon of the offender is appropriate at this time.   This could include comment on:

12.1 Whether the offender has come clean on all relevant details and fully disclosed his involvement in political crimes; as well as the roles played by others in such violence, particularly those who issued the orders or who were the masterminds behind the crimes.  (Full disclosure was a key element of the TRC process – which this special pardons process was meant to comply with.  So far the reference group has not released any details that the offenders may have disclosed. You may, if you wish, give your conditional support for a pardon, if the offender discloses certain relevant details).  
12.2 Whether it is appropriate to release the offender into the community.  Considerations here may include the nature of the offence(s) committed, the wishes of victims and the wider community and questions of public safety.
12.3 Whether the offender has served sufficient time in prison to pay his dues to society.  

13 Should you require assistance with preparing your written representations please call one of the helpline numbers listed below.  Should you require legal assistance or trauma/ emotional counselling please call the relevant contact numbers below.
Marjorie Jobson 

Khulumani Support Group 


082 268 0223

Hugo van der Merwe 
Centre for the Study of Violence and Reconciliation
082 570 0744

Steve Kahanovitz

Legal Resources Centre



021 481 3000
Howard Varney

International Centre for Transitional Justice

071 672 0122

Shirley Gunn

Human Rights Media Centre


082 450 9276

Ayesha Kajee

Freedom of Expression Institute


083 500 7486

Fanie du Toit

Institute for Justice and Reconciliation

083 266 1766  

Khulumani National 

Zweli Mkhize

011 833 2044/5/6/7
073 704 6414

Zdena Mtetwa

011 833 2044/5/6/7
076 134 6845
Khulumani Regional 

KwaZulu Natal

Rose Dlamini

072 841 3279



Musa Ndlovu

083 923 6232

Gauteng


Nomarussia Bonase
082 751 9903



Reginald Mafu 

079 621 5524
Western Cape 

Elvina Ndamoyi

083 589 9683
Eastern Cape

Pindile Ngcingolo

079 348 4144
Northern Cape

Lesiba Kekana

079 476 1867

North West

Edward Ramorogadi
078 402 5572

Limpopo


Caroline Rathokolo
082 435 2295

Free State

Mohluoa Monnye
083 988 9895
Mpumalanga

Mpho Masemola

076 805 0690
Legal Resources Centre

Cape Town

021 481 3000
Durban


031 301 7572
Johannesburg

011 836 9831
Grahamstown

046 622 9230  
Legal Aid South Africa:  
0860 LEGAL 8 (534 258) 
Trauma Counselling:
Trauma Centre Cape Town 

021 465 7373
Institute for the Healing of Memories 
021 683 6231 
Trauma Clinic, Johannesburg

011 403 5650
Khulumani Support Group


011 833 2044/5/6/7



